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Key Findings of the Counselor Professional
Liability Exposure Claim Report

The average total incurred for professional liability claims has
increased almost 40 percent from $113,642 to $157,492. (Page 8)

There was a significant increase in the number of claims
with paid indemnity greater than or equal to $500,000
which increased from 1.4 percent of the 2019 dataset to
7.0 percent of the 2024 dataset. (Page 9)

The percentage of private practice-related claims increased
from 10.1 percent in the 2019 dataset to 21.9 percent of
the closed claim distribution in the 2024 dataset. (Page 11) o

A notable change from the prior report has been an increase in the number
of claims that occurred outside of the “traditional” office setting using
virtual technology. 3.9 percent of claims in the 2024 dataset involved instances
in which counseling was rendered via telebehavioral health. (Page 13)

the potential for high severity loss exposures in the 2024
dataset with an average total incurred of $317,516. (Page 14)

Claims involving the telebehavioral health location demonstrated -

Claims asserting violations of The counseling relationship
(ACA Code of Ethics, section A) remained the top allegation
category in the 2019 and 2024 datasets. (Page 16)

A notable change from the prior report is the rise of claims
involving allegations in the Evaluation, assessment, and
interpretation category (ACA Code of Ethics, section E), which
represents 9.4 percent of the claim distribution in the 2024
dataset and an average total incurred loss of $460,671. (Page 17)

Subpoena assistance matters represent nearly two-thirds
(66 percent) of the claims that closed with payment. (Page 22)

The average payment per paid license protection matter has ==
remained relatively flat with an increase of 1.3 percent from $5,454 I I
in the 2019 dataset to $5,524 in the 2024 dataset. (Page 24)

Sexual misconduct, failure to maintain professional
standards, and breach of confidentiality most frequently
led to licensing board complaints. (Page 26)

The majority of license protection matters (64.6 percent) ’
closed with no action taken by the Board, representing a
successful defense of the insured counselor. (Page 30)
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ntroduction

In collaboration with our business partners at Healthcare Providers Service Organization

(HPSO), and as part of our ongoing effort to provide informative and impactful educational
resources to the healthcare community, CNA is pleased to present the 2024 Counselor
Professional Liability Exposure Claim Report: 3rd Edition. The report presents a unique
perspective of professional liability closed claims, subpoena assistance matters, and license

protection matters involving state licensing board actions.

The COVID-19 pandemic has affected the healthcare industry in a number of ways. With
court system and licensing board closures, as well as litigation delays, readers may contem-
plate the potential impact of the COVID-19 pandemic on the 2024 dataset and comparisons
to past reports. A review of the 2019 and 2024 datasets revealed no significant impact in
the 2020-2022 years compared to prior years. Notably, the majority of closed professional
liability claims in the 2024 dataset occurred prior to 2020. The variation in claims closed
and average total incurred by year during the pandemic was similar to non-pandemic years
overall. This result may change in the upcoming months, or years, as additional claims

from the pandemic period are asserted and closed.

Recognition and understanding of the types of risks that are specific to the profession of
counseling will provide a foundation for enhancing risk assessment and risk mitigation
strategies that apply broadly to all types of counseling settings. Throughout the report we
will be referring to the 2014 ACA Code of Ethics for categorization of allegations and as

a source of professional and risk control guidance. Our goal is to help counselors enhance
their practice and minimize professional liability exposures by identifying loss patterns
and trends. We believe that the summary of exposures and resources, included and
referred to in this report, will benefit our insureds and the profession at large. We hope
you find this resource to be a useful tool

for improving counseling practices and

mitigating risk exposures. Terms

For the purposes of this report only, please refer to the following
terms and explanations.

® 2019 dataset — A reference to the prior CNA report, entitled
"Counselor Liability Claim Report: 2nd Edition” which included
claims that closed from 2013-2017.

® 2024 dataset — A reference to this CNA report, entitled
“Counselor Professional Liability Exposure Claim Report:
3rd Edition” which includes claims that closed from 2018-2023.

e Distribution — Refers to a specific group of closed claims with
categories expressed as a percentage of the total.

* Expense payment — Monies paid in the investigation,

management or defense of a claim, including, but not limited
to, expert witness expenses, attorney fees, court costs and
record duplication expenditures.

¢ Total paid indemnity — Monies paid on behalf of an insured
counselor in the settlement or judgment of a claim.

¢ Total incurred — The sum of total paid indemnity and
expense payments.

® Average total incurred — The costs of total paid indemnity
and expense payments, divided by the total number of claims
with payment.
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Part 1: Overview
Dataset and Methodology

Within this report are two datasets that are used to illustrate changes in the distribution
and severity of claims between reports. Since the prior report published in 2019, there have

been a total of 7,770 adverse incidents and claims affecting counselors.

The 2024 dataset includes professional liability, subpoena assistance and license protection

closed claims that met the following criteria:

¢ Involved a CNA-insured counselor, counseling student or business/corporate entity;

¢ Closed between January 1, 2018, and December 31, 2023, regardless of when the claim

was first reported or initiated; and

¢ Resulted in a payment or expense of at least one dollar.

The 2019 dataset followed similar criteria, with claims closed between January 1, 2013, and

December 31, 2017.

Limitations and Considerations

e Indemnity and expense payments include only monies paid
by CNA on behalf of its insureds.

e Other possible sources of payment, such as payments by

co-defendants in response to the claim, are not considered.

¢ The data reflects the “"per claim” policy limits, which are
typically $1,000,000 for CNA primary professional liability
insurance and applicable $25,000 sub-limits for sexual

misconduct-related claims.

All'incurred cost and expense amounts are attributed to the
year in which the claim closed, regardless of when the claim

was first reported or when the alleged injury occurred.

Because of the uniqueness of each individual claim, the

average total incurred amounts displayed within this report

may not necessarily be indicative of the severity attributed

to any single claim.

As some elements of the inclusion criteria in each dataset

and in this report overall may differ from that of the previous

CNA/HPSO counselor claim analyses and claim reports from

other organizations, readers should exercise caution about

comparing these findings with other reviews.

Spotlights on
Risk Management

To supplement the Counselor

Professional Liability Exposure

Claim Report: 3rd Edition, CNA

and HPSO will publish seven Spotlight documents,
which will highlight specific topics and provide greater
detail on key risk management strategies and client
safety practices.

The following Counselor Spotlights include resources
such as case studies, risk control considerations, and
self-assessment checklists designed to help counselors
evaluate and mitigate risk exposures associated with
current practice:

® Defending Your License
® Non-Sexual Boundaries

¢ Telebehavioral Health

e Liability Risks for Business Owners and Supervisors
® Managing Clients in Crisis
¢ Well-being and Provider Mental Health

¢ Documentation

Our goal is to help counselors enhance

their practice and minimize professional

liability exposures by identifying loss

patterns and trends.
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Distribution and Average Total Incurred
by Coverage Category

There are three categories of closed claims included in this report: Professional Liability
(PL), Subpoena Assistance and License Protection. Figure 1 reveals the overall distribution
of claims with payment for these coverage categories, with an additional breakdown of

the PL claims that closed with indemnity and those that were categorized as expense only.

¢ Although PL claims represent only 6.9 percent of the overall claims in this report, their
total incurred severity is significantly higher than other types of incidents, as highlighted
in Figure 2.

e Furthermore, while representing only 3.0 percent of the claims in the overall dataset,
PL claims with indemnity payment represent 59.6 percent of the total incurred losses
discussed in this report.

Distribution of Claim Counts
by Coverage Category

e Subpoena assistance claims have continued to increase as a

portion of the total distribution but have not seen any change

in their average incurred severity compared to prior datasets.
—— 27.1% License protection

66.0%

gsgﬁc;izg Ny 3% Professional liability
~ expense only

L Professional liability
O,
3.0% with indemnity payment

Professional liability claims

Distribution of Total Incurred

with indemnity payment by Coverage Category

represent 59.6 percent of the

19.2% License protection

total incurred losses. 59.6%

Professional
liability with
indemnity

payment
’7 6.6% Professional liability
27 expense only

—14.6% Subpoena assistance

Coverage Category Definitions
Coverage Definition

Professional Provides coverage for defense costs and legally obligated
Liability payments to third parties as a result of a claim arising out of a
covered medical incident.

Subpoena Provides coverage for attorney’s fees and other administrative

Assistance costs to respond to a subpoena to produce counseling records
and/or prepare you for a deposition or court testimony related
to a lawsuit in which you are not named.

License Reimburses you up to the applicable limit for your defense of
Protection disciplinary charges arising out of a covered incident, covering
expenses such as legal representation, lost wages and travel.
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While this section of the report focuses on PL claims with indemnity payments, it is important

to note that more than half of the total PL matters resulted in expense payments only.

Overall, these claims resulted in an average payment of $13,125 that includes attorney fees,

investigation and expert witness fees, record duplication expenditures, court filing costs,

and other administrative matters. Some reasons why claims may incur expenses without an

indemnity payment include:

e The claim was successfully defended on behalf of the counselor.

¢ The claim may have been abandoned by the complainant and/or the statute of limitations

period expired.

¢ The court may have determined that the named counselor should be removed or

dismissed from the lawsuit.

® The adverse event was investigated and a claim file was
opened; however, the counselor was never named in the

lawsuit, resulting in the claim being closed.

In addition to the higher costs incurred for PL claims with
indemnity payments, the complexity of these claims resulted in a
longer resolution time, with the average time from occurrence
to closure in this dataset being 3.5 years and the longest being

more than 12 years.

The time from when an incident occurs to when a claim or lawsuit
is closed varies depending upon multiple factors including,
but not limited to, the applicable statute of limitations, court
calendars and the complexity of the matter. The fact that a PL
claim with indemnity payment may take, on average, 3.5 years
to close underscores the importance of comprehensive docu-
mentation to preserve relevant client information. Documentation
of the counselor’s assessment and treatment plan along with
the client’s response may be utilized to demonstrate that the
standard of care was met by the counselor. Concise and thorough
documentation is also critical in defending license protection

matters and preparing the counselor for a deposition.

3 Average Total Incurred by Coverage Category

Professional liability with
indemnity payment

$157492 I

Professional liability

$13,125
expense only
License protection $5,524 |1
Subpoena assistance $1,725 |

4 Average Time to Close by Coverage Category

Professional liability with
indemnity payment

35yrs I
2.7yrs

21yrs [

04yrs

Professional liability
expense only

License protection

Subpoena assistance

The average total incurred for professional

liability claims has increased almost 40 percent
from $113,642 to $157,492.

considered malpractice:

' Four elements must exist for an incident to be

S 3 How Courts Define Malpractice
JAY WA P

Harm

Injury

Duty Breach |Causation
A counselor- Standard Injury was
client of care was caused by the
relationship not met. counselor’s
must exist. error.

resulted in
damages.
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Part 2: Counselor Protessional Liability

Exposures and Data Analysis

Part 2 of the report provides selected findings of Professional Liability (PL) closed claims
from the 2024 dataset, including comparisons to the 2019 dataset. All PL claims included in
this section resulted from an allegation of professional malpractice in which an insured is
named and there is a demand for compensation. The demand may be asserted by a client,
a surviving family member or estate, or by an attorney representing the plaintiff. Part 2 also
includes case studies highlighting potential risks and associated liability exposures experi-
enced by counselors, as well as risk management considerations to identify opportunities

and methods to mitigate these exposures.

Our goal is to help counselors enhance their practice and minimize PL exposures by

identifying loss patterns and trends in the following categories:

e Distribution of indemnity payments e Location
e Practice/coverage type e Allegation
e Specialty e Injury

Comparison of Average Total Incurred
and Claim Count Distributions

Comparison of Average Total Incurred
Closed Claims with Paid Indemnity of = $1

e Since the prior report, the average total incurred for
professional liability claims has increased almost 40 percent 2019

from $113,642 to $157,492 as reflected in Figure 5.
2024

e This change in severity corresponds with a significant
increase in the number of claims with paid indemnity greater
than or equal to $500,000, which increased from 1.4 percent
of the 2019 dataset to 7.0 percent of the 2024 dataset as
depicted in Figure 6.

$113,642 NG
$157492 I

W 2019 W 2024

Comparison of Closed Claim Count Distributions
Closed Claims with Paid Indemnity of > $1

The 2024 dataset included several high severity claims that

$1,000,000

accounted for the increase in overall claim severity as compared

to the 2019 dataset. While the increase in claim severity is multi-
factorial and largely dependent upon the individual facts and $750,000 to $999,999

circumstances of each case, it is important to consider industry
trends, such as social inflation, in the analysis of claim severity. $500,000 to $749999
$250,000 to $499999
$100,000 to $249999

There was a significant increase in

$50,000 to $99.999

the number of claims with paid
indemnity greater than or equal 10,000 to $49999
to $500,000 which increased from
1.4 percent of the 2019 dataset

to 7.0 percent of the 2024 dataset.

$1to $9999
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0.0%
23% 1

0.0%
0.8% |

1.4% L
39%

8.7%

4.7%
e ‘
23.4%
11.6% r
7.0%
53.7%
52.4%
10.1% r
5.5%

H2019 MW 2024
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Social Inflation

An industry-wide emerging risk affecting claim severity is referred to as “social inflation,”
also known as “tort inflation.” Social inflation occurs when the overall rate of increasing
claim severity is greater than the general inflationary rate. It stems from political, legal and
cultural factors that impact societal views toward jury awards and claim settlement values.
The counseling profession is not immune to the factors that contribute to social inflation.
Professional liability risks, such as violations of counseling standards, sexual misconduct and
boundary violations, among others, are factors that may create societal distrust and instill

sympathy in potential jurors, thereby escalating claim-related indemnity and expense costs.

Another factor fueling social inflation is the legal landscape in which plaintiff attorneys
leverage behavioral science concepts and strategies such as the reptile theory to influence
jurors. This strategy involves plaintiff attorneys portraying the assertion made against
defendants as a global threat to society in an effort to instill fear as a method of altering

jurors’ decision-making process.

Social inflation is a complex, multifaceted problem, requiring concerted legislative action

at the state and federal level. However, counselors may engage in measures to minimize

their own exposure to litigation, such as those described in the American Counseling
Association (ACA) Code of Ethics.

Social Inflation

Juror Distrust
Violations of ethical
standards and

professional regulations
angers jurors who, in turn
seek punitive awards

to make a statement.

Litigation Funding
Private equity funding
methods in which Social
investments are made
in exchange for a
percentage of jury
awards/settlements.

Inflation

Nuclear Verdicts

Desensitization toward
exorbitant awards.
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Longer Legal
Proceedings

The judicial system'’s
decreased ability to
screen out unsubstan-
tiated claims and/or
inflammatory evidence.

Reversals in

Tort Reform

Erosion of statutory
limits on noneconomic
damages, among
other protections.

Shifting Social Attitudes
Generational changes
concerning social
responsibility and the
redress of perceived
grievances.
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Closed Claims by the Type of Insured
In a change from prior claim reports, counselors receiving coverage through a CNA-insured

private practice have been separated into the two following categories:

e Private practice, single-member firm: Coverage is provided to the practice and the

individual counselor who owns the practice.

e Private practice, multi-member firm: Coverage is provided to the practice and practice

owner, as well as employees of the practice.

Practice ownership offers many benefits to counselors, such as greater autonomy regarding
scheduling, client population and business management. However, private practice owner-
ship also requires business acumen related to marketing, billing, and other administrative
functions, including the development of clinical policies and on-call coverage procedures.
Policies should be instituted that require counselors to proactively seek out collaboration

and supervision, when appropriate. Liability exposures for owners of private practices are

discussed separately within this report in the section entitled “Vicarious Liability.”

As indicated in Figure 7, there has been a notable increase in the
percentage of claims involving private practices. The percentage
of private practice-related claims increased from 10.1 percent

in the 2019 dataset to 21.9 percent of the closed claim distribu-
tion in the 2024 dataset. This was driven by an increase in the
number of closed claims against private practice single-member
firms (from 2.9 percent in the 2019 dataset to 12.5 percent in
the 2024 dataset).

In addition to an increased portion of claims, claims related to
both single and multi-member private practices experienced
the largest change in severity with a combined severity increas-
ing from under $60k in the 2019 dataset to over $190k in the
2024 dataset.

Figure 8 reveals that claims involving single-member and
multi-member private practices have similar severities in the 2024
dataset. However, it is important to understand that the types

of liability exposures may vary significantly.

The percentage of private
practice-related claims
increased from 10.1 percent
in the 2019 dataset to

21.9 percent of the closed

claim distribution in the
2024 dataset.
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Distribution of Closed Claims by Type of Insured
Closed Claims with Paid Indemnity of = $1

individually insured 77.3%
Private practice — 2.9% h
single member firm 12.5%
Private practice — 7.2% I
multi-member firm 9.4%
5.8%
Student counselor 0.8% F

W 2019 W 2024

Average Total Incurred of Closed Claims
by Type of Insured
Closed Claims with Paid Indemnity of = $1

Private practice — $65,276 -
single member firm ~ $195,733
Private practice —  $52,225 -
multi-member firm  $193,050
Counselor,  $116,514 -
individually insured  $148,074
Student counselor $172950 F
$51,310
Overall average $113,642 -
total incurred $157,492

W 2019 W 2024
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Vicarious Liability

Private practice owners who employ or contract with counselors, interns, students, social
workers and other licensed professionals, i.e. multi-member private practices, have pro-
fessional liability exposures based upon the inherent duties related to ownership, including
hiring, screening, supervision and policy management, as well as vicarious liability for
treatment and care on behalf of the corporate entity. Vicarious liability is the exposure that
a counseling practice owner assumes for the negligent actions of employees and supervisees.

In section F.1.a., the ACA Code of Ethics describes the responsibilities of counselors who

are in a supervisory role. The expectation is that counselor supervisors are engaged in the
oversight process, conduct ongoing one-on-one meetings and ensure that supervisees

follow the ACA Code of Ethics and the entity’s policies and procedures. In addition, single-
member private practice owners who are incorporated may be named individually and as

the practice owner if the practice is also named in a lawsuit.

There were multiple claims in the 2024 dataset involving assertions against the practice
and counselor owner of the practice that an intern or employee engaged in non-sexual
boundary violations or sexual misconduct with clients. The assertion was that the private
practice owner should have proactively managed the situation to prevent harm to the
client. The private practice owner in these claims was held vicariously liable for the acts of
the employees, interns or independent contractors providing services on behalf of the

corporate entity.

The following claim examples provide additional perspectives on the concept of vicarious

liability:

¢ A counseling practice owner was named in a lawsuit in which the client’s family asserted
that an intern failed to diagnose and treat the client’s bipolar disorder, resulting in death
by suicide. An employed counselor of the practice was responsible for supervising the
intern. The family asserted that the practice owner was vicariously liable for failing to mon-
itor the supervising counselor’s actions and to ensure appropriate oversight of the intern.
In addition, the practice did not have adequate policies related to oversight, supervision
and client assignments which further challenged the defense of this claim. Based upon
the client’s clinical condition and history of psychotic episodes, experts opined that the
intern lacked experience to manage this client and that a licensed counselor should have

been assigned, rather than an intern. The total incurred was more than $200,000.

e A practice owner was supervising an intern who engaged in negligent and unethical
counseling practices and boundary violations. The intern failed to obtain informed consent
for counseling and accepted large monetary donations from the client to support a
program owned by the practice owner/supervising counselor of the intern. The practice
owner was unaware of the unethical behavior until there was an altercation between the
client and the intern, whereby the client requested a refund of the money and filed a
claim. Because the supervisor's engagement with the intern was limited to “signing off”
on counseling notes and did not include face-to-face discussions regarding the client’s
progress, the violations were not identified. The total incurred to resolve this claim was
greater than $600,000.

CNA and HPSO Counselor Professional Liability Exposure Claim Report: 3rd Edition
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Analysis of Professional Liability Claims

The following section summarizes professional liability claim distribution and average total

incurred claim costs across various categories, including specialty, location and allegations.

Analysis of Counselors by Specialty

Although delineated in Figure 9, Mental health, LPC and LPCC
licensure all represent counselors who may independently
diagnose, assess and treat mental health disorders. However,
developing specific comparisons of these categories is difficult

as the licensure varies by state.

Analysis of Location

¢ A notable change from the prior report has been an increase in
the number of claims that occurred outside of the “traditional”
office setting using virtual technology. Claims in which counsel-
ing was rendered via telebehavioral health increased from
0 percent in the 2019 dataset to 3.9 percent in the 2024 dataset
as displayed in Figure 10. Going forward, it is anticipated
that a continued increase in exposures in this area will be
realized. This trend will be closely monitored and resources will

be provided to assist in risk prevention and risk mitigation.

e Furthermore, claims involving the telebehavioral health location
demonstrated the potential for high severity loss exposures
in the 2024 dataset with an average total incurred of $317,516

as indicated in Figure 11.

¢ The percentage of claims involving group practice settings
not only increased from 15.9 percent in the 2019 dataset to
289 percent in the 2024 dataset, but also increased in severity
by 122.8 percent from $78,963 in the 2019 dataset to $175,940
in the 2024 dataset, as shown in Figure 11.

3.9 percent of claims
in the 2024 dataset
involved instances

in which counseling
was rendered via
telebehavioral health.
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Distribution of Closed Claims by Top Specialties
Closed Claims with Paid Indemnity of = $1

Mental health 3226322 -
Licensed professional — LPC ggézﬁ -
Clinical = LPCC ‘:85222 -
Marriage/family 1322‘2 r

W 2019 W 2024

1 Distribution of Closed Claims by Top Locations
Closed Claims with Paid Indemnity of = $1

O,
Individual practice setting iggoﬁ -
0,
Group practice setting ;230;: L
Mental health/counseling 10.2%
outpatient clinic 4'7; r
(not hospital affiliated) e
! 0.0%
Telebehavioral health 39% I

* This figure highlights those locations with
the largest portion of the distribution

W 2019 W 2024

1 Average Total Incurred by Top Locations
Closed Claims with Paid Indemnity of = $1

$0
$31751¢ I

$78,963

$175,940 h
$129,342 -
$125,350

$57,293 l
$70,140

Telebehavioral health

Group practice setting

Individual practice setting

Mental health/counseling
outpatient clinic
(not hospital affiliated)

* This figure highlights those locations
with the largest portion of the distribution

H2019 W 2024
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Telebehavioral health or “distance” counseling can be synchronous (telephone, chat or via
teleconferencing) or it can be asynchronous (email or texting) and not in real time. During
the pandemic, telebehavioral health became a vital means for clients to maintain continuity
of behavioral health services, and this mode of practice continues to be leveraged as a

useful tool for ensuring access to counseling.

Notwithstanding the benefits of telebehavioral health, there are professional liability
risk exposures specific to this mode of practice. From a client perspective, there may be
challenges such as speech/hearing impairments and lack of available technology. Risk
exposures from a counselor’s perspective include managing emergencies, privacy breaches,
technological challenges, informed consent and adherence to state licensing laws, among
others. As the pandemic has abated, understanding and complying with state-specific
laws and regulations regarding interstate counseling and telebehavioral health remains

imperative.

Section |.1.a of the ACA Code of Ethics requires that counselors align counseling practices
to the ethical codes, professional organizations or certification and licensure bodies of
which they are members. “Lack of knowledge or misunderstanding of an ethical responsi-
bility is not a defense against a charge of unethical conduct.” Similarly, lack of knowledge
and/or nonadherence regarding laws, standards and regulations also impedes the ability
to defend a professional liability claim. Counselors should be mindful of the fact that
telebehavioral health is merely a mode for providing services and that they are held to the
same ethical, professional and legal standards that apply to in-person counseling. The

promulgation of the Counseling Compact will be beneficial in mitigating risk exposures

related to interstate counseling. The Compact will afford counselors greater flexibility
to provide services across state lines and enhance access to behavioral health services for

clients residing in rural areas and for underserved populations.

Since telebehavioral health encounters are not face-to-face, boundaries may become
blurred, and there may be a propensity to become complacent regarding standards, laws
and regulations. Claims involving the telebehavioral health location in the 2024 dataset were
related to non-sexual boundary violations, sexual misconduct, and state licensing matters.
Closed claims included scenarios in which counselors circumvented state licensing require-
ments applicable to telebehavioral health by presenting themselves as life coaches or case

managers, for which the state requirements may be less stringent.

Claims involving the telebehavioral health location
demonstrated the potential for high severity loss
exposures in the 2024 dataset with an average total

incurred of $317,516.
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The following cases exemplify claims involving telebehavioral health:

e A client who was receiving counseling for a substance use disorder, depression and
anxiety relocated to a state in which the counselor was not licensed. The counselor offered
to provide telebehavioral health services, under the guise of a life coach, in order to
circumvent the interstate licensing laws. During the counseling period, the counselor sent
numerous text and email messages to the client, as well as posted photographs on social
media depicting inappropriate sexual content after “friending” the client. The counselor
also billed the client for personal telephone calls, texts and social media chats, unrelated
to the client’s behavioral health conditions. The client filed a lawsuit asserting that the
sexual misconduct and boundary violations exacerbated the underlying behavioral health
conditions for which counseling was sought. It was determined during litigation that the
counselor violated state licensing laws, as well as the ACA Code of Ethics, section A.5.b.

This case was settled in mediation resulting in a total incurred of more than $490,000.

An online counseling company contracted with a counselor to provide distance counseling
services via texting and videoconferencing. During a counseling “chat” session, the
contracted counselor was multi-tasking and sending personal texts in another chat room.
The counselor inadvertently sent the client a text containing sexually explicit content that
was intended for his personal chat communications. The client filed a lawsuit alleging
sexual misconduct resulting in emotional distress, lack of trust with health professionals
and the need for extensive future mental health treatment. The ACA Code of Ethics
outlines this topic in section H, and offers recommendations for distance counseling,

technology and social media. This case settled for the policy limit for sexual misconduct.

Telebehavioral Health Liability Self-Assessment and Resources

In addition to the technological and clinical concerns that For more information on telebehavioral
counselors should consider before engaging in telebehavioral | health, we recommend consulting the
health services, they should also weigh the liability risks following resources:

associated with extending telebehavioral health services to

. . . . e American Counseling Association (ACA):
new and established clients, including:

Telehealth Apps

O Evaluate whether telebehavioral health services should
be utilized for all clients, only for clients who have certain * U.S. Department of Health and Human
kinds of concerns, or only for those clients who initiated Services (HHS): Telehealth for Providers
treatment during an in-person session.

e U.S. Department of Health and Human

O Establish a process for verifying the client’s identity. Services (HHS): HIPAA for Professionals

e HealthIT.gov: Health IT Privacy and Security

O Discuss and document the informed consent process
including issues unique to the use of telebehavioral health. Resources for Providers

® American Psychiatric Association:

O Know your state’s legal requirements for informed consent.
App Advisor Initiative

O Comply with technological/data security requirements

under applicable state and federal laws and regulations. * HRPSO:Counscloropotiight:

Telebehavioral Health

O Understand billing/payment guidelines.

O Ensure contingencies are in place in the client’s geographic
location in the event of an emergent or urgent situation.
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Analysis of Allegations
The 2019 dataset and the 2024 dataset of professional liability
allegations were organized utilizing the ACA Code of Ethics.

e Claims asserting violations of The counseling relationship
(ACA Code of Ethics, section A) remained the top allegation
category in the 2019 and 2024 datasets, as depicted in
Figure 12. Included in the claims asserting counseling relation-
ship violations are two of the top allegation sub-categories
of prohibited sexual and/or romantic relationships and other

non-professional interactions as illustrated in Figure 14.

The category of claims regarding Supervision, training, and
teaching (ACA Code of Ethics, section F) have increased from
13.0 percent of the distribution in the 2019 dataset to 18.0
percent in the 2024 dataset. The average total incurred for this
category more than doubled from $80,749 in the 2019 dataset
to $161,510 in the 2024 dataset as highlighted in Figure 13.

Figure 12 demonstrates that a notable change from the
prior report is the rise of claims involving allegations in the
Evaluation, assessment, and interpretation category
(ACA Code of Ethics, section E), which represents 9.4 percent
of the claim distribution in the 2024 dataset and an average
total incurred loss of $460,671, as compared to 2.9 percent of
the claim distribution with an average total incurred of $24,933

as noted in Figure 13.

1 2 Distribution of Closed Claims
by Top 5 ACA Code of Ethics Sections
Closed Claims with Paid Indemnity of = $1

The counseling ) 55.2%
relationship 52.3%
Supervision, training, &) 13.0%
and teaching 18.0%
Professional © 21.7%
responsibility 10.2%

Evaluation, assessment, () 29%
and interpretation 9.4%

Confidentiality B) 7.3%
and practice 7.8%

* This figure highlights those allegation categories
with the largest portion of the distribution

W 2019 W 2024

1 Average Total Incurred
by Top 5 ACA Code of Ethics Sections
Closed Claims with Paid Indemnity of > $1

Evaluation, assessment, ) $24,933 I
and interpretation $460,671
Supervision, training, ) $80,749 ‘
and teaching $161,510
Professional © $103,489 ‘
responsibility $138,701
The counseling A $141,366 .
relationship $119,742
Confidentiality ) $28,094
and practice $76,250

* This figure highlights those allegation categories
with the largest portion of the distribution

H2019 W 2024

Claims asserting violations of The counseling
relationship (ACA Code of Ethics, section A)
remained the top allegation category in the
2019 and 2024 datasets.
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Evaluation, Assessment and Interpretation

Although less common than other top allegations, allegations involving “Evaluation,
assessment and interpretation” were related to multiple high severity claims in the 2024
dataset. The sub-section of proper diagnosis (ACA Code of Ethics, section E.5.a) had an
average total incurred of $456,536, as noted in Figure 15, and primarily involved the failure

to diagnose mental disorders and identify suicide risk. Professional counselors are expected

to evaluate and assess clients using evidence-based risk assessment tools.

1 Distribution by ACA Code of Ethics Sub-Sections
Closed Claims with Paid Indemnity of = $1

38 20/o Sexual and/or romantic
® relationships prohibited (A.5.a.)

10.9% Ethical responsibilities (F.5.a.)

I 6.3°% Nonprofessional interactions or relationships (A.6.e.)

(other than sexual or romantic interactions or relationships)

I 6.3% Proper diagnosis (E.5.a.)
I 6.3% Reports to third parties (C.6.b.)

* This figure highlights those sub-sections with the largest portion of the distribution

1 Average Total Incurred by ACA Code of Ethics Sub-Sections
Closed Claims with Paid Indemnity of = $1

Proper diagnosis  (E.5.a) $456,536 [ NNGIGNGEGEG
Reports to third parties  (C.6.b.)  $171,451
Ethical responsibilites  (F5.a) $131,3¢4 R

Sexual and/or romantic relationships prohibited  (A.5.a.)  $111,592 [ ]

Nonprofessional interactions or relationships Bbe)  $88,252 [

(other than sexual or romantic interactions or relationships)

A notable change from the prior report is the
rise of claims involving allegations in the
Evaluation, assessment, and interpretation
category (ACA Code of Ethics, section E),
which represents 9.4 percent of the claim
distribution in the 2024 dataset and an
average total incurred loss of $460,671.
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The following cases involve assessment-related professional liability exposures:

e A 50-year-old client was experiencing anxiety and depression related to an impending
divorce. His employer had mandated that he take medical leave following outbursts
of anger in the workplace, as well as verbalized threats to harm his spouse in front of
coworkers. The client’s employer contracted with a counseling agency as part of its
employee wellness program and required the client to undergo counseling before being
allowed to return to work. Over a three-week period, two counseling sessions were
conducted by a marriage/family counselor. The client disclosed to the counselor that
there were weapons in the home and admitted to having past thoughts of “hurting his
spouse.” However, at the time of the assessments, the client denied suicidal/homicidal
ideation. The assessments included questions pertaining to the client’s coping mechanisms
and support systems, to which the client responded that he had supportive friends and
siblings. Based upon the client’s statements, the counselor deemed that the client was
not a danger to himself or others and determined that there was no “duty to warn.” The
counselor advised the employer that the client was cleared to return to work with no
restrictions. The following week, the client sent threatening text messages to his spouse,
and, later that day, fatally shot his spouse and then himself. A lawsuit was filed by the
spouse'’s family asserting that the counselor failed to perform an adequate mental health
assessment to rule out the presence of an imminent threat of “danger to self or others.”
During litigation, experts were critical of the counselor’s assessment and opined that she
had a “duty to warn” the client's spouse. They testified that a comprehensive suicidal/
homicidal risk assessment was not performed and that a safety plan should have been
instituted, that included no access to weapons, based upon the client’s recent threats to
harm his spouse. The defense team was unable to demonstrate that a well-documented
assessment was performed or that appropriate follow-up actions were delineated. As
part of a multi-defendant settlement, CNA contributed more than $950,000 on behalf of

the insured counselor.

In another high severity claim involving assessment, the counselor was the director of a
private foster care agency that was responsible for supervising the placement of foster
children and the training of foster parents. The foster parents’ license had been recently
revoked due to noncompliance with the foster program requirements. Subsequently, the
foster parents made an informal appeal to the counselor to have their license reinstated.
The counselor reinstated the license after a cursory review of the application based upon
a high volume of foster children in need of placement and the fact that the counselor
had familiarity with the family. However, the counselor did not conduct an assessment of
the home environment prior to the reinstatement and failed to identify that the biological
son of the foster parents had a history of sexual molestation of a minor. A foster child

was placed with the foster parents following the reinstatement.

Two weeks after the license was reinstated, the foster child was severely abused and
required hospitalization. The foster parents were criminally charged with child abuse.

A professional liability lawsuit was filed by the child’s guardian alleging that the counselor
failed to adequately assess the home prior to the reinstatement of the foster home
license and failed to implement and document a follow-up plan for supervising the foster

parents. The total incurred for the insured counselor was in excess of $1 million.
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Reporting to Third Parties

According to the ACA Code of Ethics, section C.6.b., counselors are advised to be “accurate,
honest and objective in reporting their professional activities and judgments to appropriate
third parties including courts, health insurance companies, those who are recipients of

evaluation reports and others.”

The 2024 dataset includes several claims involving reports to third parties related to court

testimony in custody matters. Case examples include the following:

e The insured counselor was hired as court guardian ad litem to provide counseling to a
child during an ongoing contested divorce and custody dispute. The counselor voluntarily
wrote a letter to the court to support that custody be awarded to the custodial parent,
based on circumstantial inferences regarding abuse made after only one session with the
minor, resulting in the other parent losing custody. The non-custodial parent filed a claim
asserting that the counselor reported inaccurate information to the court which caused
emotional distress and loss of custody. The total incurred was more than $30,000. This case
demonstrates the potential exposure for counselors for falsely accusing parents of child

abuse and for reporting false information to third parties.

A counselor was contracted by the state department for child services (DCS) to provide
therapy for siblings whose parents were under investigation for potential child abuse.
The counselor assumed that the parents were abusing the children and made an emotional
testimony to the court in support of discontinuing parental rights, referring to the children
as victims. The parents lost custody of their children for an extended period of time based
upon the counselor’s court testimony. They were eventually cleared of any wrongdoing.
The parents filed a lawsuit asserting that the counselor failed to perform an appropriate
assessment and falsely accused them of child abuse, based upon hearsay rather than

a factual investigation. Of note, the litigation of this case occurred during the pandemic
which resulted in significant court delays spanning several years until a resolution was
achieved. Plaintiff's experts were critical of the counselor for testifying and accusing the
parents of abuse without a comprehensive assessment, especially since the children were
already in DCS custody and in no imminent danger. This claim was settled in mediation

with a total incurred of more than $50,000.

A10-year-old child in foster care was receiving counseling services after being abandoned
by his natural mother. While in the foster home, he was sexually assaulted by the foster
parents. A lawsuit was filed by the appointed guardian asserting that the counselor had
knowledge of the abuse and failed to conduct mandatory reporting. The insured counselor
denied that she was privy to information that would have caused her to suspect child
abuse; however, she did not have documentation to support this defense. There were
multiple email messages to the counselor from the child’s natural mother communicating
concerns about potential child abuse in the foster home. In discovery, it was determined
that the counselor had also received similar complaints from another minor in the same
home for whom she was counseling. The counselor testified that these concerns were
discussed with the client who denied that there were any problems in the home. This claim

was resolved in mediation with a total incurred of more than $200,000.
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Sexual/Romantic Relationships and Non-professional Interactions

or Relationships

Claims asserting allegations of prohibited sexual/romantic relationships and non-professional
interactions or relationships remain the top allegations against counselors and represent

a combined 44.5 percent of the professional liability claims in the 2024 dataset. Allegations
in this category include failure to manage boundaries between counselors and clients, or
client family members. The ACA Code of Ethics, section A.5. states that such relationships
are never acceptable with current clients, even if the client attempts to initiate or consents
to sexual/romantic interactions or other extensions of the counselor-client relationship.
Counselors are required to maintain professional boundaries as defined by the above-

mentioned ACA Code of Ethics, state-specific practice acts and state licensing boards.

Counselors assume a position of trust and authority with their clients, frequently becoming
familiar with personal aspects of their lives which may lead to boundary extensions.
Non-sexual boundary extensions are often precursors to sexual/romantic relationships. In
several claims in the 2024 dataset, the initial boundary extensions were altruistic — i.e.
visiting a client in the hospital or offering to drive the client to an appointment. However,
“favors” or "acts of kindness” have the potential to be misinterpreted by the client
through transference or countertransference resulting in the development of emotional
attachments or romantic relationships. In claims involving boundary extensions, clients
often assert that the counselor was “grooming” them for a future romantic relationship.

Below is a case example.

e A 25-year-old client was in counseling for a history of trauma and anxiety. After several
weeks of counseling, the counselor began sharing personal information during the sessions
and calling the client in the evenings to discuss her own personal issues. Upon seeking
advice from a third party, the client terminated the relationship and filed a claim asserting
that the counselor had been “grooming” her for a romantic relationship. The total incurred

for this claim was more than $120,000.

A Common Pathway to Sexual Misconduct and Abuse

Boundary Crossings

A deviation from professional
behavior that seems harmless in
nature and is presented as meet-

Boundary Violations

ct and Abuse

Sexual Miscon

An action that furthers the
provider's agenda rather than

ing the special needs of the client.

Examples:

e Accommodating the client with
a convenient appointment time
not available to other clients.

¢ Taking on tasks beyond the job
description, such as delivering
prescriptions or providing
transportation to appointments.

e Sharing personal information,
such as a home address or

personal cell phone number, to
facilitate contact with the client.

® Reducing fees or refraining from
billing the client.

the client’s interest.

Examples:
¢ Connecting on social media for
non-clinical purposes.

e Socializing outside of the clinical
setting.

¢ Entering into business or
financial relationships with
the client.

® Prolonging clinical relationships
when a referral is indicated.

e Keeping secrets with the client.

CNA and HPSO Counselor Professional Liability Exposure Claim Report: 3rd Edition

Any behavior that is overtly
sexual in nature or may reasonably
be interpreted by the client as
sexual.

Examples:
e Flirting or undue touching.

* Non-consensual contact,
especially with the breasts,
buttocks or perineal area.

* Providing treatment in
exchange for sexual favors.

® Making and distributing
sexually explicit images or
recordings of the client.

e Assaulting the client, i.e.,
committing rape, sodomy or any
other form of sexual violence.
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Analysis of ReSU|tin9 Injury 1 Distribution of Closed Claims by Top 5 Injuries

The most frequent injuries in the 2024 dataset were Closed Claims with Paid Indemnity of > $1

“emotional/psychological harm or distress” and
“"exacerbation of a pre-existing diagnosis.” These injuries

Emotional/psychological

are often difficult to value and assess due to their 44 50/0 E ol
arm or distress

subjective nature, making it challenging to quantify the

harm related to the claim from the underlying behav-
Increase or exacerbation of

joral health dition. Emotional/ hological h
ioral health condition. Emotional/psychological harm diagnosis, additional diagnosis

9.4%

or distress is frequently cited as an injury in claims i o
7.8% Loss of marriage or significant

involving sexual misconduct or boundary violations. intimate relationship
7.0% Death by suicide

5.59% Breach in confidentiality
2" and/or privacy

Professional liability closed claims resulting in death by

suicide of a client represent an average total incurred

that is greater than the overall average total incurred as

reflected in Figure 17 In these claims, the hlgh severity * This figure highlights those injuries with the largest portion of the distribution

is often related to the tragic outcome and the claim

for loss of consortium by family members. 1 Average Total Incurred by Top 5 Injuries
Closed Claims with Paid Indemnity of = $1

Examples of closed claims in the 2024 dataset involving
the death of a client included the following: Death by suicide ~ $38743¢ [ R

e The counselor engaged in a romantic/sexual Increase or exacerbation of
. . . ) ) diagnosis, additional diagnosis ~ $133,187
relationship while treating a client for a substance use

disorder. The counselor abruptly terminated the rela- Emotional/psychological
P harm or distress $105,269

Loss of marriage or significant
overdosed and expired. The client’s family filed a intimate relationship $95.772

tionship, and, shortly thereafter, the client relapsed,

lawsuit asserting that the counselor violated the ACA Breach in confidentiality $71.919 Il
Code of Ethics, which resulted in the client experienc- and/or privacy
ing severe emotional distress, |eading to a relapse * This figure highlights those injuries with the largest portion of the distribution

and death. This case resolved for more than $200,000.

A 30-year-old client was undergoing counseling for a longstanding history of depression.
The counselor was in private practice and managed after-hour calls by allowing clients
to send text messages to a personal cell phone. The client had a habit of texting the coun-
selor when a life event would trigger anxiety, and, on occasion, the texts would include
statements containing suicidal ideations. The counselor discussed this with the client who
explained that she used the texting capability to vent anger and that she had no plan
or intent on harming herself. On the date of the incident, the client sent a text to the
counselor stating that she wanted to die. The counselor interpreted this text, as she had
other similar ones in the past, as the client’s expression of anger and dissatisfaction with
her life circumstances. The counselor did not respond to this text, as she was at a social
event and knew that the client had an upcoming appointment. Two days later, when the
client did not keep the scheduled appointment, the counselor contacted the client’s
family who reported that the client died by suicide on the day that the text had been sent.
Experts were critical of the counselor’s failure to recognize the gravity of the expressed
suicidal ideation and to notify law enforcement of the threat of self-harm immediately upon
receiving the text. The total incurred for this claim was more than $200,000. This claim
highlights the importance of setting reasonable expectations for communication during
the initial informed consent process. Coverage for after-hours emergencies should be

formalized to ensure that emergencies are managed expeditiously.
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Part 3: Analysis of Subpoena

Assistance Matters

Part 3 of this report will address matters where counselors were subpoenaed to provide a

deposition or court testimony and/or subpoenaed to produce counseling records. In these

matters, the counselors were not a defendant in an action; however, they were involved in

the assessment and/or treatment of a client who was a party to a legal action. Claim

expenses represented within these matters include attorney’s fees and other administrative

costs. In contrast to professional liability claims, there is a high frequency of subpoena

assistance matters, making it more likely that counselors will receive requests of this type

during their careers.

Since the prior report, the total number of subpoena assistance
matters has more than doubled, increasing from 2,535 to 5,935,
or 134 percent. Despite this increase in the number of incidents,
there has been relatively no change in the overall average total

incurred, which has remained at approximately $1,725.

e Figure 18 represents the distribution of closed claims by
subpoena assistance matters, including deposition assistance,
record requests, and deposition assistance and records

requests.

e Expenses relating to non-party depositions are more costly
than record requests, which reflects the time required for
an attorney to prepare a counselor for deposition, while also

appearing at the deposition to support the counselor.

e While most matters incur expenses of less than $2,500, it
should be noted that factors such as the case complexity and
court-related matters may result in expenses that are signifi-

cantly higher, as indicated in Figure 19.

e Figure 20 provides the most common underlying matters
that resulted in deposition assistance and/or record requests.
Child custody remains the most common, representing 48.6

percent of all underlying matters.

Subpoena assistance
matters represent nearly
two-thirds (66 percent)
of the claims that closed
with payment.
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1 8 Distribution of Subpoena Assistance Matters

— 34.4% Record requests

35.2%

Deposition
assistance

30.4% Deposition assistance
and record requests

1 9 Distribution of Subpoena Assistance
by Amount of Expense

$1to $2,499 799%
$2,500 to $4,999 14.1%
$5,000 to $9,999 50% N
$10,000 to $24,999 0.9% |
$25,000 to $49999 0.1%

2 0 Distribution of Subpoena Assistance
by Top Underlying Matters

48 .60/0 Child custody

7.4% Divorce
6.3% Sexual abuse

Emotional matters related
to physical injury/condition

3.4% Child abuse

3.4% Employment issues
2.4% Criminal behavior

2.1% Workers' compensation
1.4% Child abuse and custody

5.7%

* This figure highlights those underlying matters with the largest portion of the distribution.
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Child custody matters are the most frequent reason that counselors are subpoenaed to
testify in court. These matters have the potential to be complicated and volatile given the
emotional factors associated with child custody. In addition to civil custody actions, there
may be concurrent criminal proceedings relative to allegations of abuse, as exemplified in

the following case:

® A minor child was undergoing counseling for emotional issues related to ongoing

altercations between her divorced parents. The child informed the counselor that she was
being abused by her stepfather and that she was having suicidal thoughts. The counselor
appropriately reported the abuse to authorities, which prompted a criminal investigation.
Subsequently, the biological father demanded full custody of the minor, prompting a
custody dispute. The counselor received a subpoena to testify at a deposition focusing on
the custody matter. Legal counsel was assigned to prepare the counselor for her deposition
and to assist her in responding to numerous requests for protected healthcare informa-
tion. Although the counselor was not a party to the custody case, questions arose during
the deposition regarding the timeline of when she became aware of the child abuse and
when it was reported. The attorney assigned to represent the counselor was present and
able to advise the counselor on how to respond to questions, which was instrumental

in ensuring that the counselor’s treatment was not brought into question. The expenses

incurred were more than $7,300.

Child custody matters are the
most frequent reason that
counselors are subpoenaed to
testify in court.

When a Counselor
Receives a Subpoena

[0 Never ignore a subpoena,
whether it involves releasing
clinical records, appearing
for a deposition, or testifying
in court.

‘ ’
subpoena to produce all relevant
requested information.

O Thoroughly read the entire

O Consult with an attorney knowledgeable
about health law and request guidance
about potential conflicts between legal
mandates and client privacy rights when
responding to a subpoena.

[0 Maintain complete and accurate
documentation in the client’s clinical record.

[0 When issued a subpoena, be cautious
before releasing client health information
that might be protected from disclosure.
Client records cannot be shared without
written authorization, except as mandated
and permitted by law.
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Part 4: Analysis of License Protection
Matters with Defense Expense Payment

Introduction

A regulatory board complaint may be filed against a counselor by a client, colleague,
employer, and/or a regulatory agency, such as the State Department of Children and Family
Services. Complaints are subsequently investigated by the Board of Professional Counselors
("the Board") to ensure that licensed/certified counselors are practicing safely, profession-
ally, and ethically. Board investigations may lead to outcomes ranging from no action against

the counselor to revocation of the counselor’s license to practice.

Board investigations are serious matters, often requiring legal assistance as well as significant
investment of time and effort by the counselor before resolution. Expenses associated
with license protection matters include reimbursement for the cost of legal representation
to defend the CNA/HPSO insured counselor during the investigation, rather than indemnity
or settlement payments to a plaintiff, or fines imposed by a regulatory agency. Therefore,
the average defense expense referenced within this section of the report is limited to
license protection matters and is not necessarily indicative of the severity of the underlying
allegation that is the subject of the Board investigation. In addition, regulatory or Board
actions against a counselor’s license to practice differ from professional liability claims as
they may or may not involve allegations directly related to client care and treatment. For
example, Board matters may include allegations such as unprofessional conduct, substance
use, fraudulent billing, or failure to comply with counseling regulations. This section highlights
the most common types of license protection matters. It is intended to assist counselors

in identifying potential vulnerabilities and instituting focused, proactive actions to prevent
or minimize risk exposures. For more information on license protection and Board matters,

see the Counselor Spotlight: Defending Your License.

Database and Methodology

As noted in the introduction to Part 1, three datasets are referenced in this report. The 2024
claim report dataset discussed in this section is comprised of license protection matters

that met the following criteria:

e Involved an insured counselor, student, or counselor working for an insured counseling

business/corporate entity;

¢ Closed between January 1, 2018, and December 31, 2023, regardless of when the matter

was first reported or filed; and

¢ Resulted in a defense expense/payment of at least one dollar on behalf of the counselor.

The average payment per paid license
protection matter has remained relatively
flat with an increase of 1.3 percent from
$5,454 in the 2019 dataset to $5,524 in the
2024 dataset.
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Data Analysis 21
As shown in Figure 21 the total number of reported License Protection Data Comparison

license protection adverse incidents and claims was 2019 Dataset

2024 Dataset

4,080 in the 2024 dataset, as compared to 2,082

in the 2019 dataset. This demonstrated a 96 percent Number of years in dataset > 6
increase in the total number of reported license pro- Reported license protection
- . 2,082 4,080
tection adverse incidents and claims from the 2019 to adverse incidents and claims
2024 dataset. This increase is attributable to several Average defense payment $5,454 $5,524
likely causes, including an increase in the number of
counselors insured through the CNA/HPSO program,
as well as an increase in the number of clients seeking
mental health treatment since the 2019 edition of
this report.
The average payment per paid license protection matter has remained relatively flat with
an increase of 1.3 percent from $5,454 in the 2019 dataset to $5,524 in the 2024 dataset.
Payments for license protection matters reflect legal expenses and associated travel, food,
lodging and wage loss costs reimbursable under the policy.
Analysis of Matters by Allegation Class
The primary allegation categories identified in this report extend beyond the classification
system of many state and regulatory bodies that oversee counselors. Often, these
classification systems do not provide sufficient insight into the specific circumstances that
gave rise to the allegations and complaint. Therefore, while complaints against a counsel-
or's license or certification to practice often involve multiple allegations, this analysis
classified claims based upon the primary reason for the complaint.
Figure 22 displays the top 10 allegation classes by distribution, representing approximately
70 percent of the total Board complaints where payment was made for the legal defense
of the counselor. Allegations related to sexual misconduct (14.3 percent), failure to maintain
professional standards (11.7 percent), and breach of confidentiality (8.6 percent) most
frequently led to Board complaints.
2 Top Ten License Protection Primary Allegations
by Distribution and Average Expense
ACA Code of Distribution Average
Allegation Class Ethics Section of Matters Expense
Sexual misconduct A 14.3% $5,695
Fa||.ure to maintain c M.7% $4.443
professional standards
Breach of confidentiality B 8.6% $5,929
Reporting to third parties C 79% $5,097
Fallurg to practice within c 6.8% $5.207
boundaries of competence
Fallur.e. to faccurately present c 43% $6,288
qualifications or credentials
Abandonment A 41% $5,016
Fraudulent billing A 3.9% $6,032
Failure to observe parental or
familial rights to make decisions A 3.8% $5,025
on behalf of minor client
Violation of professional
boundaries/dual relationships A 3.7% $6,537
(non-sexual boundary violation)
Average total expense $5,524
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Whenever something interferes with the implementation of a treatment plan or with the
process of a client attaining therapeutic goals, counselors should work to identify and
address those interferences, whatever they may be. This includes addressing transference
and/or countertransference as well as maintaining ethical, professional boundaries with
clients. When counselors identify sexual or romantic compulsions they may feel towards a
current or former client, a client’s partner, or a client’s family member, feelings of shame,
guilt, anxiety, or fear by the counselor may naturally arise. This in turn may cause some
counselors to try to rationalize or ignore these impulses. Yet attempting to ignore sexual
and/or romantic compulsions makes it difficult to process them in an ethical and professional
manner, which can result in counselors engaging in sexual misconduct. Comprising 14.3
percent of all license protection closed matters in the 2024 dataset, sexual misconduct
allegations continue to represent the most frequent class of allegation asserted against
counselors. Sexual misconduct allegations include sexual/romantic interactions with
current or former clients, their partners, or family members and on average incur $5,695 per
matter, which is higher than the overall average total expense for all license protection
claims of $5,524.

Counselors assume a position of trust and credibility with their clients. The inherent power
imbalance between the counselor and client is one reason why sexual contact and other

professional boundary violations are unethical, and likely damaging and exploitative to the
client. As licensed professionals, counselors are responsible for identifying sexual/romantic
feelings, considering the implications of their feelings, and finding safe outlets to process
them, such as obtaining clinical supervision or consultation, participating in continuing

education, and engaging in personal therapy. If these feelings cannot be managed, coun-
selors have an ethical obligation to terminate the counseling relationship and refer the client

to another counselor. Early warning signs of potential boundary violations include:
¢ Thinking of the client outside of the context of therapy;
e Disclosing personal information to the client;

e Recurrent impulses to satisfy personal desires to turn to the client for support, gratification,

or solace rather than focusing on therapeutic goals; and

e Communicating with clients outside of professional channels, such as via social media,

about subjects unrelated to therapy or treatment goals.

Sexual misconduct, failure to maintain
professional standards, and breach
of confidentiality most frequently led to

licensing board complaints.
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An example of a license protection matter involving an allegation of sexual misconduct is

highlighted in the following case study:

e A little over two years after their professional relationship ended, a former client sent the
licensed professional counselor (LPC) a text message saying she wanted to “check in”
with the LPC. As the text conversation unfolded, the client suggested that they meet at
a restaurant later in the week. The LPC advised the client that it had been “a couple of
years” since he had served as the client’s counselor, so he thought that he was ethically

able to befriend the client.

The LPC and client continued to exchange text messages over the next several weeks,
during which time they began occasionally engaging in sexual role play via text. The LPC
repeatedly encouraged the client to send him sexually explicit photos of herself, which
she consistently refused, and, on one occasion, sent her a picture of his genitals. The
client then filed a complaint against the LPC with the Board, alleging that the LPC acted
inappropriately towards her.

In response to the allegations, the LPC submitted a written statement to the Board,
arguing that he believed he was acting within the ethical boundaries of the National Board
of Certified Counselors Code of Ethics, which provides that counselors are prohibited
from engaging in romantic intimacy with former clients for a two-year period after coun-
seling services are terminated. However, the Board cited the state code of ethics for
counselors, which provides that counselors are prohibited from engaging in sexual or
romantic interactions or relationships with former clients for a five-year period following
the last professional contact. Therefore, the Board concluded that the LPC had violated
state statutes governing the practice of professional counseling and suspended his
license for 180 days. At the conclusion of the suspension period, the LPC’s license was
placed on probation for two years. The total incurred to defend the LPC in this matter
exceeded $17,500.

This case study, along with the matters in the 2024 dataset

involving allegations related to a failure to maintain profes-
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standards set forth in their respective state practice acts and

national professional ethical guidelines. Whenever national,
state, and/or local guidelines and statutes differ on a partic-
ular topic, it is best practice to adhere to the strictest or most

conservative rule.
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Boundary Violations

Counselors must evaluate their risk for

crossing professional boundaries with their clients.
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This couldn’t happen to me: boundary problems and

sexual misconduct in the psychotherapy relationship.
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® Notaras Murphy, S. (2013). Attending to
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In return for the privileges associated with professional licensure, counselors are expected
to conduct themselves in accordance with the ethical standards, guidelines, and statutes
that govern their profession. Allegations related to counselors’ professional conduct, that
involve the alleged failure to maintain professional standards, comprise the second high-
est distribution of all license protection closed matters in the 2024 dataset, at 11.7 percent.
This broad allegation category includes assertions that the counselor was not acting in a
manner expected of a licensed professional, or in circumstances that may or may not have
been directly related to the counselor’s clinical responsibilities. This category includes
matters such as those where the counselor allegedly engaged in unprofessional conduct
towards clients and/or colleagues, or failed to comply with counseling regulations, as in

the following examples:

e During a counseling session, a client began yelling abusive statements at the insured
counselor. In response, the counselor stood up, “got into [the client’s] face”, and yelled
back at the client. After investigating the client’s complaint, the Board asked the counselor
to submit a response to the client’s allegations. The counselor consulted with her attorney
to respond to the Board, writing a letter expressing her regret for her behavior during
this tense moment with a client. The counselor also advised the Board that she has since
sought continuing education of her own accord so that she may respond appropriately
to any similar situations with clients in the future. The Board concluded that the counselor’s
actions constituted unprofessional conduct per state statute, which would allow the
Board to take disciplinary action against the counselor’s license up to and including
suspending or revoking her license. However, given the fact that this was the counselor’s
first offense, as well as her expression of sincere regret, the Board ultimately issued a
letter of warning to the counselor. The total incurred to defend the counselor in this matter
exceeded $13,700.

A licensed marriage and family therapist (LMFT), who was licensed to practice in two
neighboring states, applied to renew her license in one of the states. One of the questions
on the license renewal application asked if a complaint or lawsuit had been filed against
her license since her last renewal, to which the LMFT responded truthfully, “Yes.” Board
staff then requested a copy of the dismissal letter regarding the complaint that had been
filed against the LMFT, and the LMFT provided a copy of the consent agreement she
entered into with the neighboring state’s Board. The consent agreement was dated over
one year prior to the date she completed her license renewal application. Therefore, the
Board concluded that the LMFT failed to notify the Board within a reasonable time
regarding the disciplinary action taken by the neighboring state, thereby violating state
statute. The Board chose to publicly reprimand the LMFT. The total incurred to defend
the LMFT in this matter exceeded $5,800.

Counselors are expected to conduct
themselves in accordance with the ethical
standards, guidelines and statutes that

govern their profession.
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Counselors bear the responsibility to facilitate client growth and development in ways that

foster the interest and welfare of clients and promote the formation of healthy relationships

(ACA Code of Ethics, section A). Therefore, a counselor should aspire to earn the trust of

a client by creating an ongoing partnership, establishing, and upholding boundaries, and

maintaining confidentiality. Allegations related to breach of confidentiality, which com-

prise 8.6 percent of license protection matters, on average incur $5929, which is 7.3 percent

higher than the overall average total expense for all license protection claims of $5,524.

Some matters involved counselors improperly accessing clients’ records without appropriate

clinical justification, or failing to exercise proper caution to maintain the security and

confidentiality of their clients’ information, as in the following examples:

e The insured mental health counselor was providing couples counseling to a client and

her significant other. The counselor then began to also counsel the client individually,

obtaining information from her regarding how she felt scared of her significant other due

to his physical and mental abuse, and her plans to leave him. The counselor would then

share details gleaned during the client’s individual sessions during the couples counseling

sessions with the client and her significant other. On one occasion, this included the

location of temporary housing that the client had secured, which she later alleged placed

her at significant risk of harm. The significant other was eventually convicted of domestic

violence. The counselor failed to obtain written consent before disclosing personal

information from one client to the other, and he was untruthful in his initial statements to

the Board investigators regarding his knowledge of the significant other’s abuse. This

resulted in the counselor with no practical option but to voluntarily surrender his license

in lieu of it being revoked by the Board. The total incurred to defend the counselor in

this matter was $3,000.

The insured counselor’s office was closed for several
months due to public health restrictions related to the
onset of the COVID-19 pandemic. One of the counselor’s
clients was uncomfortable with the idea of counseling
via telehealth, so the counselor suggested that they
meet in public places to conduct their sessions. However,
the counselor would often suggest rather busy public
places, where other people were often within earshot
of the counselor and client as they engaged in therapy
sessions. The Board issued a public reprimand against
the counselor for failing to maintain the security of
confidential client information. The total incurred to

defend the counselor in this matter exceeded $12,000.

License Protection vs.
Professional Liability.

What's the difference?

License Protection

Professional Liability

Inquiry by the State
Board of Professional
Counselors arising
from a complaint.

Allegation can be
directly related to a
counselor’s clinical
responsibilities and
professional services,
and/or they may be
of a nonclinical nature
(i.e., substance abuse,
unprofessional conduct
or billing fraud).

The State Board of
Professional Counselors
is authorized to suspend

or revoke a license.

Its primary mission is to
protect the public

from unsafe practice of
the professional.
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Civil lawsuit arising
from a client’s
malpractice claim.

Allegations are
related to clinical
practice and professional
responsibilities.

The civil justice system
cannot suspend
or revoke your license
to practice. Rather,
professional liability
lawsuits serve to fairly
compensate clients who
assert that they have
suffered injury or damage
as the result of
professional negligence.
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Licensing Board Actions

Figure 23 displays the distribution of licensing board actions, reflecting that the majority

of paid license protection matters (4.6 percent) closed with no action taken by the Board.
A Board decision not to impose discipline represents a successful defense of the insured
counselor. The distribution of Board matters that resulted in revocation and suspension
remained relatively consistent compared to the 2019 dataset. However, matters that resulted
in a letter of admonishment, concern, or warning increased from 6.2 percent of matters in
the 2019 dataset to 8.7 percent of matters in the 2024 dataset. Other Board decisions, such
as surrender of license (3.4 percent), revocation (1.9 percent) and suspension (2.8 percent),

are less common; however, they can effectively end the counselor’s career.

Complaints resulting in less serious decisions by the Board, such as reprimands, probation,
consent agreements, fines, or mandated continuing education (CE), may pose significant
emotional and professional impact on the counselor. Board investigations are serious

matters, requiring legal assistance and a significant investment of time and effort on the

counselor’s part.

The majority of license
protection matters

(64.6 percent) closed
with no action taken by
the Board, representing
a successful defense

of the insured counselor.

Key Risk Management Principles

[0 Appropriate communication

aly

[0 Thorough documentation

O Well-documented informed
consent

O Detailed client assessment

[0 Adherence to state licensing regulations
and laws

O Compliance with the ACA Code of Ethics

2 Distribution of State Board
of Counseling Actions

Case closed — no action
Letter of admonishment/
concern/warning
Probation

CE/fine/supervision

Reprimand

Consent or
stipulated agreement

Surrender of license

Suspension

Revocation of license

Dismissed with prejudice

Notice to cease and desist
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151 North Franklin Street 1100 Virginia Drive, Suite 250
Chicago, IL 60606 Fort Washington, PA 19034
1.866.262.0540 1.800.982.9491

WWww.cna.com www.hpso.com

In addition to this publication, CNA and Healthcare Providers Service Organization (HPSO) have produced numerous studies and articles that provide useful risk
control information on topics relevant to counselors, as well as information relating to counselor insurance, at www.hpso.com. These publications are also available
by contacting CNA at 1-866-262-0540 or at www.cna.com. The information, examples and suggestions presented in this material have been developed from sources
believed to be reliable, but they should not be construed as legal or other professional advice. CNA accepts no responsibility for the accuracy or completeness of
this material and recommends the consultation with competent legal counsel and/or other professional advisors before applying this material in any particular
factual situations. This material is for illustrative purposes and is not intended to constitute a contract. Please remember that only the relevant insurance policy can
provide the actual terms, coverages, amounts, conditions and exclusions for an insured. All products and services may not be available in all states and may be
subject to change without notice. Claims examples are based on actual matters, a combination of actual matters, or hypothetical situations. Settlement amounts
are approximations. Certain facts and identifying characteristics were changed to protect confidentiality and privacy. “"CNA" is a registered trademark of CNA
Financial Corporation. Certain CNA Financial Corporation subsidiaries use the “CNA" trademark in connection with insurance underwriting and claims activities.
Copyright © 2024 CNA. All rights reserved.

Healthcare Providers Service Organization is a registered trade name of Affinity Insurance Services, Inc.; (TX13695); (AR 100106022); in CA, MN, AIS Affinity Insurance
Agency, Inc. (CA 0795465); in OK, AIS Affinity Insurance Services, Inc.; in CA, Aon Affinity Insurance Services, Inc., (CA 0G94493), Aon Direct Insurance Administrators
and Berkely Insurance Agency and in NY, AIS Affinity Insurance Agency. Healthcare Providers Service Organization is a registered trade name of Affinity Insurance
Services, Inc., an affiliate of Aon Corporation. For more information about HPSO, or to inquire about professional liability insurance for counselors, please contact
HPSQO at 1-800-982-9491 or visit HPSO online at www.hpso.com.
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