


by the patient be expressly documented in the medical record. If the reason not to sign the informed consent
form is for other reasons, again a notation indicating the reasoning should be made in the medical record.

Reasonable doubt regarding the patient's intent for refusing to sign an informed consent form may be grounds to
temporarily suspend the procedure or treatment protocol.

Malpractice Claims

What are the signs and symptoms of a malpractice claim?

The first indication that a claim is being made against a physician or other healthcare provider for medical mal-
practice may be when a Summons and Complaint is served upon that individual. However, there are usually signs
and symptoms that can be recognized that will warn a physician that a lawsuit may be filed against him/her. Some
of these signs and symptoms to be wary of include:

Unusual and persistent inquiries by the patient, family members or friends concerning the procedure, the results
and the "whys" and "wherefores" of both

A telephone call or letter from an attorney who is "just looking for information." It may be true that information is
all the attorney is looking for, and no malpractice claim will ensue. On the other hand, it is quite possible that this
is the first step to a malpractice lawsuit. TREAT ANY COMMUNICATION OF ANY KIND FROM AN ATTORNEY
WITH GREAT CARE.

Any request for opinions or records by either the patient, the patient's family or an attorney should indicate the
likelihood the healthcare facility or particular physician may be included in the claim.

If the patient does not pay the bill

If a patient discloses that a lawsuit is forthcoming

Any sentinel event as defined by the Joint Commission on Accreditation of Healthcare Organizations 
(JCAHO)

How should a complaint from a patient or family member be addressed?

All complaints, whether written or verbal, require a response from the healthcare practitioner. The involved practi-
tioner should respond to a complaint in written form, acknowledging the expressed concern. In no way should the
tone or content of the letter negate or minimize the patient's and/or family member's concerns; rather, the letter
should objectively present your investigative findings.

In the event a written or verbal complaint about a potential liability situation is received or the threat of litigation
arises, it is advisable to contact the professional liability claims or risk management representative to assist with
the drafting of the response. If the complaint also involves another practitioner or healthcare entity, it is recom-
mended that individual or the healthcare entity's risk manager be notified.

How should a physician respond to a letter from a patient's attorney requesting medical information?

All requests from attorneys for information from patients´ medical records must be accompanied by a valid and
notarized patient original authorization. Upon receipt of proper patient authorization, a complete copy of the
patient's medical record (not a summary or letter) may be forwarded to the requesting attorney. If it is suspected
that the request may be the beginning of a malpractice lawsuit, the broker and the CNA HealthPro claim depart-
ment should be notified.

What is the difference between a malpractice claim and a malpractice suit?

A malpractice claim is any demand for payment or reimbursement for negligent actions made against an individual
or organization. A malpractice suit is when legal action is taken on a claim usually by way of an attorney's notice of
intent to sue or a Summons and Complaint is served.
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What should be done if a Summons and Complaint is received?

Upon receipt of a Summons and Complaint, a timely response back to the attorney is required by law (30 days for
federal court and 20 days for state court). Failure to respond within the certain time frame may result in default of
judgment against you or admission of fault. The following steps should be taken once a Summons and Complaint
is received:

1. Immediately notify the CNA HealthPro claim department and document under what circumstances the 
Summons and Complaint was received.

2. Sign the "Acknowledgement of Receipt" form but do not date it.

3. Do not discuss the case with anyone, including the patient or patient's attorney without checking with risk 
management first.

4. Do not alter the patient's medical record in any way.

What are the state-specific statute of limitations laws for medical malpractice suits?

Each state limits the amount of time the plaintiff has to make a claim. In most cases, claims must be filed within a
specific time from the date that the patient discovers the injury due to negligence. To review the statute of limita-
tions in each state, please contact the professional liability claim or risk management representative.

How much time is the legal process expected to take?

That depends, of course, on how far the case goes. Depositions can take a very long time; the attorney will likely
expect the healthcare practitioner to attend at least some of the witness depositions other than his/her own.
Expect to miss some practice time during this period.

If the case goes to trial (and very few get that far), expect to miss from a few days to a couple of weeks of prac-
tice time. Malpractice cases can take years from incident to resolution, during which time there will be continuous
contact with the lawyer. However, time commitment to the case will vary over the course of the legal process.

What should practitioners not do upon receiving notification of a claim?

Notification of a complaint often comes as a total shock. Many practitioners respond with a great deal of emotion.
The challenge is to channel that emotion productively. Call the insurer; a representative will direct you to an expe-
rienced claim specialist who can advise you on your situation and start the legal defense process rolling.

It's a mistake to call the patient or the patient's lawyer; something may be said that will be regretted later.
Remember that just about anything confided now to friends, peers, or almost anyone other than your lawyer is ill-
advised. Although certain feelings may wish to be expressed, it is best to say as little as possible about the suit to
those outside the situation.

What is the most serious mistake made by physicians in this situation?

Altering the patient records. Tampering is not hard to detect. Modern ink and handwriting analysis techniques can
reveal with a high degree of precision when a chart entry was made. Tampering is seen as an admission of guilt,
rendering the medical conduct all but indefensible.

Although it's a bad idea to change records, can late entries be added?

Late entries are necessary in some clinical situations and are appropriate as long as caution is used when distin-
guishing between the original comments and new ones. Here's how to do a late entry:

Write revisions not in the margin of the old records but on a fresh page, as though it was documented as 
today's appointment.

©Copyright 2005 Continental Casualty Company

CNA is a service mark registered with the United States Patent and Trademark Office.
Page 3 of 6

CNA HealthPro FAQs



Preface revisions with today's date and the words "late entry"

Mention the entry you'd like to update, then write comments and sign the entry as usual.

What is meant by the phrase, "Rule of Nine"?

The "Rule of Nine" was coined to identify certain patient outcomes that may be linked to the malpractice claims.
These are:

Brain damage (neurologically impaired infants or adults, coma)

Spinal cord injury

Third degree burns resulting in extensive hospitalization and/or skin grafting, scarring

Death (only if asserted by a third party or due to unusual circumstances or if unexpected)

Sexual molestation or rape

Blindness

Loss of limb or reproductive organ

Permanent nerve dysfunction requiring prosthetic support

AIDS or HIV conversion as a result of treatment

If the signs or symptoms of a malpractice suit are detected, what should be done?

If any of the signs or symptoms of a malpractice lawsuit are detected, the insurance broker, agent or CNA claim
consultant should be contacted. Early reporting and investigation are crucially important aspects of risk manage-
ment and may help promote a better defense against allegations of claims and lawsuits.

Medical Records

Are patients entitled to review their medical records?

Yes. Patients are entitled to review their records and may request a copy. Nevertheless, they should be closely
supervised when reviewing records to make certain that no part of the record is altered or lost.

How long do medical records, x-rays, fetal monitoring stripes, EEG readings, etc., need to be retained?

Before a decision is made to destroy any records, x-rays, fetal monitoring strips, etc., be sure to consider the fol-
lowing:

Review the legal requirements (i.e., the statute of limitations in your state and federal law addressing specific 
record retention periods) and the age of the patients in relation to the statute of limitations. Keep in mind 
that the statute of limitations is often suspended (or tolled) for medical malpractice suits.

Be aware of possible future patient care, research and teaching needs and the possibility of archiving 
(especially off site) or microfilming the records.

Risk Management, Incidents and Occurrences

What steps should be taken after an adverse event has occurred?

Informing a patient and/or family of an adverse outcome is one of the more difficult tasks a medical professional
faces. Dealing directly and tactfully with this unpleasant duty can reduce the risk of a malpractice lawsuit.
Unexpected outcomes require the physician's immediate attention. The occurrence should be discussed openly
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and honestly with the patient and/or family, and include the reasons for it and how it will be managed. This discus-
sion must occur as soon as possible to reduce the patient's suspicion and anxiety and may need to be repeated
several times. The discussion should be held by the attending physician and not delegated to the intern or resi-
dent. Careful and objective documentation regarding the adverse event is critical to the defense of the case
should a lawsuit be filed against the healthcare practitioner.

Need an example of an occurrence form? Check out the Sample LTC Occurrence Form or the Sample Acute Care
Occurrence Form, downloadable from http://www .cnahealthpro.com.

Is offering an apology after an untoward event an admission of negligence?

Providing the patient and/or family with the objective details surrounding an untoward event is a good risk man-
agement practice since it promotes honest and open communication between the healthcare provider and patient
and/or family. A good practitioner-patient relationship is a strong deterrent to subsequent litigation.
Acknowledging and empathizing with a patient's and/or family's concerns, fears or grief regarding the untoward
event demonstrates compassion, not negligence.

When an untoward event occurs, the involved healthcare practitioner should meet with the patient and/or family
as soon after the event as possible. A healthcare practitioner who refuses to meet with the patient and/or family
after an untoward event will give the appearance of having something to hide increasing the patient and/or fami-
ly's suspicions that he/she may have acted negligently. Involved healthcare practitioners without finger pointing or
laying blame to themselves or others should provide a factual account of the event. The patient and/or family
should be given sufficient time to ask questions.

What is the risk management implications associated with external service contracts?

Contracts are legally binding obligations between contracting parties that provide a legal remedy if one party fails
to perform according to the terms and conditions of the contract. As such, contracts must be reviewed to ensure
protection of organization's assets, in the event an unexpected event, such as breach of contract, lawsuit or con-
tracting party insolvency, occurs. A risk management review of contracts should determine the reasonableness of
the terms and conditions as well as whether or not there are appropriate insurance requirements, indemnification
and hold harmless clauses to adequately protect the interest of the organization. Legal counsel review may be
needed when contracts present a range of exposures to the organization or involve areas that require specific
knowledge, such as tax law, anti-trust law or Medicare and Medicaid reimbursement practices.

Telemedicine

What is the risk management issues surrounding telemedicine?

Risk management issues that are involved with telemedicine include licensure, credentialing/privileging, informed
consent, confidentiality, security, standard of care, the doctor-patient relationship and professional liability insur-
ance.

Terminating a Relationship with a Difficult or Non-compliant Patient

What are the steps involved in safely terminating a relationship with a difficult or non-complaint patient?

The rationale for the termination of the patient-physician relationship should be carefully documented in the med-
ical record, including all conversations with the patient leading to termination.
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If the patient is a member of a managed care organization:

Review the specific managed care contract guidelines regarding termination policies

Advise the patient to contact the HMO/MCO to select a new provider.

The termination process should be done via a certified, receipt-requested letter. The termination letter should:

Clearly state that the relationship is being terminated

Document the date the relationship will end and give at least 30 days notice

Suggest that the patient find another physician

Offer to refer the patient to a subsequent physician

Provide resources to help the patient locate another physician of like specialty including the state/county 
medical society or hospital physician referral service

Agree to provide the patient with emergency care until the stated date of termination

Include the current status of the patient's health and any other required care

Offer to forward a copy of the patient's medical records to the subsequent physician and include an 
authorization for release of medical information form.

The certified mail receipt should be kept in the patient's medical record. A copy of the letter should also be sent
via regular mail.

What are the responsibilities when the patient terminates the relationship?

When the patient terminates the relationship the physician should:

Document the patient's decision in the medical record

Advise the patient in writing of any unfinished treatment plans

Recommend continuation of any unfinished treatment

Offer to forward a copy of the patient's records to the subsequent physician

Need a sample termination letter? Call your CNA HealthPro Consultant or (888) 600-HPRO (600-4776).

More resources are available at http://www .cna.com/risk.shtml

If you have questions regarding these materials, if you have suggestions for additional materials, or if we can help
you with a project please call us at 888-600-4776.
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